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W!A 44 East Mifflin Street + Suite 202 + Madisen, Wisconsin 53703 - 608/257-3151

The Wisconsin Utilities Association (WUA) offers the following comments
on the Staff Briefing Memorandum in this docket. In general, the briefing memorandum
does a good job summarizing the issues and the parties’ positions. However, the briefing
memorandum is incomplete in four respects, which are the subjects of these comments.
These comments are not intended to be a stalement of policy for or against ARTs. Rather,
they state WUA’s position on the limitations ~ both practical and legal - the Commission
must face regardless of its policy choices.

Existing generation should not qualify for ART incentive pricing,

The briefing memorandum does not specify whether existing renewable
generation would qualify for elevated ART prices. If the objective of ARTs is to encourage
the development of new renewable generation through incentive pricing, then rewarding
existing generators by qualifying them for incentive ART pricing would not further that
objective. To the contrary, it would do little more than increase costs to retail customers.
The Commission should be clear that ARTs will apply only to new generation, and existing
generation will not qualify for ART pricing.

ARTS should be voluntary.

As WCMA/WIEG stated in their comments, ARTs would impose additional
costs without commensurate benefits. Not only can RPS requirements be met without ARTs,
but they can be met with less expensive sources of renewable energy, such as utility-scale
wind or biomass. Therefore, mandating ARTs would increase costs while providing no
incremental benefit to utility ratepayers or RPS compliance. Those increased costs would be

borne by retail customers. Instead of mandatory ARTs, Wisconsin’s utilities should be
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permitted to meet RPS requirements in the most efficient and least-cost manner, for the
benefit of retail customers. In some cases, voluntary ARTs might be appropriate, but
mandatory ARTs would complicate RPS compliance and create unnecessary cost burdens for
ratepayers.

Moreover, making ARTs mandatory is not necessary to encourage customer-
sited renewable generation projects at a reasonable level. The voluntary ARTs offered by the
electric utilities, in combination with state and federal incentives, has lead to significant
interest and activity. As an example, WPSC currently has five agricultural customers
generating electricity, another five expected to begin generation in 2009, and another five or
so in the discussion phase.

The Commission lacks authority to mandate ARTS.

The Global Warming Task Force’s (GWTF) recommendation that the
Commuission consider the development and implementation of ARTs has an important
qualification: “If the PSC believes it has the authority to establish advanced renewable
energy tariffs without legislation, it could convene a proceeding at any time to determine the
production cosfs of various distributed renewable resources such as solar, wind, small hydro,
landfill gas, biogas, and other biomass sources.” GWTF Report at 120 (emphasis added).
The reason for the qualification is that it was unclear to the GWTF that the Commission had
such authority: “It is not clear whether legislation would be required to provide the PSC with
the authority to set advanced renewable tariffs and impose targets on utilities.,” /d.

In opening this proceeding, the Commission did not identify the statutory
source(s) of authority by which it believes it may mandate ARTs. But the Commission
recognized in the notice of proceeding that its authority may be questioned, seeking comment
on the following issue: “Are there any legal issues which constrain the Commission’s ability

to develop and implement an ART policy?”



WUA’s initial comments included an extended discussion of the scope of the
Commission’s authority under federal and state law with respect to ARTs. WUA pointed out
that Act 141 prohibits the Commission from requiring an electric utility from purchasing
additional renewable energy if the utility is in compliance with its renewable portfolio
standard. WUA Comments, at 5. WUA’s comments were sufficiently persuasive that
RENEW and Clean Wisconsin were compelled 1o file responsive comments intended to
demonstrate that Act 141°s proscription was not intended to affect “the Commission’s
preexisting, broad ability to order a utility to offer a tariff similar to the buyback tariffs the
Commission has been regulating without cause for concern for many years.”

Even though the Staff Briefing Memorandum’s decision alternatives include
the Commission mandating ARTs, it lacks a summary of WUA’s position regarding the
authority by which the Commission would issue such mandates, and ignores Act 141°s
proscription against additional renewable requirements when a utility is meeting its RPS.
These are serious omissions.

The RENEW/Clean Wisconsin argument ignores plain statutory language and
would render this aspect of Act 141 meaningless contrary to basic rules of statutory
construction. Of course, the interpretation of a statute begins and, absent ambiguity, ends
with the language of the statute itself. E.g., Heritage Farms, Inc. v. Markel Insurance Co.,
2009 WI27,§ 6, 762 N.W.2d 652, 656 (2009). In doing so, however, “courts must not look
at a single, isolated sentence or portion of a sentence, but at the role of the relevant language
of the entire statute.” Responsible Use of Rural and Agricultural Land (R URAL) v. Public
Service Comm n, 239 Wis. 2d 660, 682, 619 N.W.2d 888, 901 (2000).

Sections 70-99 of 2005 Wisconsin Act 141 amended Wis. Stat. § 196.378 in
numerous respects, but the basic purpose of the amendments was to increase the electric

utility renewable portfolio standard (RPS) from 2.2% of energy sold at retail by 2011 to 10%



by 2015. Wis. Stat. § 196.378(2). Precisely to address the concern that the Commission
might use its broad, pre-existing authority to impose additional renewable requirements on
top of the new RPS, Act 141 prohibited the Commission from “order[ing] or otherwise
impos[ing] any renewable resource requirements on the investor owned utility” as long as
the Commission and the utility are in compliance with their RPS duties. Wis. Stat. §
196.025(1)(c) (emphasis added). The Commission is also prohibited from imposing “any
requirement that increases the electric provider’s renewable energy percentage beyond that
requrred under sub. (2)(a)2.” Wis. Stat. § 196.378(4m)(a) (emphasis added). The Act further
assured an electric utility that was in compliance with its RPS that the Commission “may not
require the electric provider to undertake, administer, or fund any other renewable energy
program.” Id.’

Together these provisions clearly and unambiguously prohibit the
Commission from requiring an electric utility to purchase renewable energy from customers,
through an ART or otherwise, as long as the eleciric utility is in compliance with its RPS. If
the electric utility is in compliance, any such requirement would necessarily increase the
electric utility’s renewable energy percentage to a level above its RPS. Moreover, to call an
ART as recommended by the GWTF as anything but a “renewable energy program’ would

be pure sophistry. The “policy” recommended by the GWTF encompassed several specific

' This language grew out of the task force recommendation that the new RPS “will constitute
fulfillment of the Energy Priorities Law.” Report of the Governor’s Task Force on Energy Efficiency &
Renewables, at 38 (Oct. 2004). The statutory language implementing this recommendation came from the task
force, the Chair of which was Lee Cullen, the namesake of the firm that now represents RENEW and Clean
Wisconsin in this proceeding. See, e.g., “Task Force Comments on Bill — final version.xls, email from David
Lovell, Wisconsin Legislative Council Staff, to Mark Kunkel, Wisconsin Legislative Reference Bureau {Jan.
20, 20006) (attached as Appendix 1 to these comments). The Task Force's proposal that led to Wis, Stat. §§
196.025(1)(c) and 196.378(4m) appears on page 7 of the Task Force’s comments table attached to the email:
“The commission may not impose on an electric provider any requirement that increases an electric provider’s
renewable energy percentage or any other renewable energy requirement, provided that the electric provider is
in compliance with sub. (2)(a), or is granted a delay under sub. (2)(e) for the period of such delay.”



principles intended to “expand the development of smaller scale projects” to bring such
projects “to market more quickly.” GWTF Report at 120.

In their responsive comments, RENEW and Clean Wisconsin have attempted
to turn Act 141°s clear language nearly on its head. They assert that the Act’s proscription
against “additional renewable requirements” is limited to the RPS itself, so that unless the
Commission directly orders an electric utility to increase its renewable energy percentage
over the levels required by Wis. Stat. § 196.378, the Commission is free to use its pre-
existing authority to require purchases of customer-generated renewable energy. This
interpretation would render Act 141°s proscription against additional renewable energy
requirements meaningless. Indeed, under the RENEW/Clean Wisconsin interpretation, the
Commission could do anything within its pre-existing power to force an electric utility to
increasc the amount of renewable energy it purchases or builds so long as the Commission
does not expressly require the utility to increase its renewable energy percentage.
Interpretations that render statutes meaningless are themselves prohibited under well
accepted rules of statutory construction. E.g., Hunt Club Condominiums, Inc. v. Mac-Gray
Services, Inc., 295 Wis, 2d 780, 790, 721 N.W.2d 117, 122 (Wis. App.), rev. denied, 297
Wis. 2d 321, 724 N.W.2d 204 (2006).

In urging the Commission to conclude that it lacks authority under Wisconsin
law to mandate ARTs, the WUA is mindful of the GWTF’s consensus recommendation. But
the GWTF 1itself questioned the Commission’s authority to implement the recommendation
without legislation. The WUA’s legal position has nothing to do with the public policy
merits of ARTs. The language of Act 141, which was also the product of consensus among
the stakeholders, is clear and unambiguous. “Considerations of public policy cannot {rump
an unambiguous statute.” VanCleve v. City of Marinette, 258 Wis. 2d 80, 103-04, 655

N.W.2d 113, 125 (2003).



Federal law (PURPA) sets limits on buyback rates,

Even if the Commission had authority under Wisconsin law, there is a
substantial question as to whether federal law preempts state law to the extent it authorizes
buyback rates in excess of the electric utility’s avoided cost for purchases from Qualifying
Facilities (QF) under the provisions of the Federal Power Act added by the Public Ultility
Regulatory Policy Act of 1978 (PURPA) and the implementing regulations issued by the
Federal Energy Regulatory Commission. 16 U.S.C. § 824a-3(b); 18 CF.R. § 292.304(a)(2).
PURPA delegates to state commissions the authority to set QF buyback rates, but states must
comply with FERC’s rules in doing so. 16 U.S.C. § 824a-3(f)}(1). Given that FERC
otherwise has exclusive jurisdiction under the Federal Power Act to regulate sales of electric
energy for resale, Federal Power Commission v. Southern California Edison Co., 376 U.S.
205 (1964), state laws that would authorize QF buyback rates in excess of avoided cost are
arguably preempted. See, e.g., Connecticut Light & Power Co., 71 FERC ¥ 61,035 (1995);
Kansas City Power & Light Co. v. State, 234 Kan. 1052, 1057, 676 P.2d 764 (1984); but see
Consolidated Edison Co. of New York, Inc. v. Public Service Comm 'n of State of New Yortk,
472 N.E.2d 981 (N.Y. Ct. App. 1984), app. dismissed, 470 U.S. 1075 (1985) (upholding New

York’s 6-cent QF rate).



Kunkel, Mark

From: Lovell, David

Sent: Friday, January 20, 2006 &:34 PM

To: Kunkel, Mark

Ce: Stuart, Todd; Stolzenberg, John

Subject: Other revisions to SB 459

Attachments: Task Force Comments on Bill - final version.xls
Mark,

Here are the bulk of the instructions for modifying the remaining parts of SB 459. | have identified the source o each
change, this time, mostly the task force comments. | have also attached a copy of the task force comments, arranged in
the order that the comments arise in the bill, in case you want them. | have diverged from them, and | expect you may
want to diverge further from what | have written, below.

The outstanding pieces that | am aware of are how to respond to comments 36, 37, & 38. Lee Cullen is consulting with
task force members on them, and | hope to have instructions back to you on Monday.

Task Force
omments on Bill - ..

If you want to call me over the weekend, my horme number is 255-9931.

David

State Agéncies

I%O‘ [. 7. delete "2006" and substitute "2007". [task force comment 34}
P. 10, . 11-12: delete tho’se lines and substitute:
department shgaikﬂb all of the following:

-
1. Calculate total annual electric energy on the basis of an average of the total annual electric energy during the 3
years prior to the specified dates.

2. For any individual agency building, consider only electric energy that is purchased from the electric provider that
serves the agency building under an arrangement with a term of 10 years or more and electric energy derived from
renewable resources owned by the state and produced for use in the agency building.

{task force commenis 40 & 41]

P.10, . 16 top. 11, 1. & delete’ [Sen. Cowles]

Somewhere in ch 18, I'm not sure where (maybe tack these and proposed s. 16.75 {12} onto 5. 16.8477 or s. 16.8557 or
s. 16.8587 or cre@te a new section?), insert:

16.XX (¥) No later than July 1 of each even numbered year every agency, as defined in s. 16.75 {12) {a) 1., shall
submit a pfan to the department, the joint committee on finance and the standing committee of each house of the
legislature having jurisdiction over energy, for reduction of the cost of energy use by the agency. The plan shaif include all
system and equipment up-grades or instalfations that are estimated to resuit in energy cost savings equai to the cost of the
up-grade or instaliation in nog.more than 5 years. The plan shall also identify potential means of financing the up-grades
and instaftations other thaprfeliance on appropriations of general purpose revenues. [Sen. Cowles]

lanning and designing space or water heating systems for new or existing state facilities, the
department shall epSure that geothermal technologies are utilized to the greatest extent cost-effective and technicaliy

1



feasible. [Sen. Cowies.]

Renewable Portfolio Standard

F. 34: create definitions:

[ & a‘) "Baseline renewable percentage” means the average of an energy provider's renewable energy percentage reported
v to the department of administration under s, 196,478 (2) (c), 2003 stats., for 2001, 2002, and 2003." [task force

comment 48]
((, ) 'Municipal electric company”, as defined in 5. 66.0825 (3) (d) [task force comment 52]

4 £ )"Wholesale electric cooperative”, as defined in 5.196.485(1)(k) [task force comment 63]

P. 34 amend definition:

196.378(1)(f) "Nonsystem renewable energy" means the amount of electricity that an electric provider sells to its retail
customers or members and that is supplied or allocated under executed wholesale purchase contracts with another

electric provider or from renewable facilities that are not owned or operated by the electric provider. "Nonsystem
renewable energy" does not include any electricity that is not used to satisfy the electric provider's retail load

obligations. [task force comment 51]

/45. . 6-9: repeal the second sentence of this definition. [task force comment 45]

P. 35,1. 21 after that line, amend definition:

186.378(1)(0) "Total renewable energy" means the sum of an electric provider's system and nonsystem renewable
energy except that it does not include any energy that is used to comply with the renewable enerqy requirements of

another state. [task force comment 46]

. 35, [. 23; delete that line and substitute:
O "196.378 (2) (a} 1. ltis the goal of the state that, by December 31, 2015, at least 10% of the electric energy used in
this state be derived from renewable resources.

year 2010, each electric provider shall increase its renewable energy
provider's baseline renewable percentage.
ewable energy percentage

centage.

. Except as provided in par. (), for the
percentage so'that it is at least 2 percentage points above the electric
Except as provided in par. (), for the year 2015, each electric provider shall increase its ren
so that it is at least 6 percentage points above the electric provider's baseline renewable per:

{task force comment 42, part, and comment 47}

Jy/ 36 I. 5-7: delete those lines. [task force comment 42, part)

%6. L 8 after that fine, Insert:

SECTION __. 196.378 (2} (b) 4. is amended to read:

/ 196.378 (2) (b) 4. The members of a municipal electric company;-as-defined-in-6-66-08253)-(d}; or the members of a
wholesale electric cooperative may aggregate and allocate renewable energy among themselves and such a member

may selt credits or portions of a credit allocated to it

{task force comments 54, 55, & 58]

P_37, 1. 1-4: delete those lines and substitute:
Vs

’ 198.378 (2) (e) An electric provider, or a wholesale electric cooperative for its members, or a municipal electric
- company for its members, may request that the commisslon grant a delay for complying with a deadline specified in
par. (a). The commission shall grant a delay if the commission determines that the applicant has demonstrated good

faith efforts to comply with the deadline and that any of the following applies:
J./S/l 8: substitute "applicant” for each occurrence of "electric provider”,

[task force comment 56]



P.37.1 g:,aubstitute “unreasonable" for "excessive". [task force comment 43

;’2(;?(\/1 delete that line and substitute : “increases that are due the discontinuation of federa! renewable energy tax
cr

s or other federal policies intended to reduce the acquisition costs of electricity derived from renewabie resources.”
sk force comment 39]

P. 37, 1. 18: after that line, insert;

L3 ION __ 196.378 (2) (em) created:
/ 196.378 (2) (em) A wholesale electric cooperative or municipal electric company may delay its compliance with a

deadline specified in par. (a) if it provides documentation to the commission that the conditions described in par. (e) 2.
apply.

k force comment 57)
.38, 1. 5. after "credit" insert "created after January 1. 2004

. 6« before the period, insert; “,_and for the tracking of renewable resource credits by a regional renewable resource
edit tracking system".

[task force comment 35]

P. 38.kT16: after “facility” insert ", except a renewable facility owned by a retail customer of an electric provider," [task
force comment 36]

P. 391 6. delete lines 6-12 and substitute:
196.378 (4m) ADDITIONAL RENEWABLE RESOURCES REQUIREMENTS. The commission may not impose on an electric
rovider any requirement that increases the electric provider's renewable energy percentage beyond that required
under subd. 2. If an electric provider is in compfiance with the requirements of subd. 2, the commission may not
require the electric provider to undertake, administer, or fund any other renewable energy program.

[task force comment 42, part]

(End)
(for now)

David L. Lovell, Senior Analyst
Wisconsin Legistative Council Staff
608/266-1537
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Use the appropriate compenents and routines developed for bills. \
—

AN AcT //“‘.“'Eg‘eﬁrate catalog] to repeal . . . ; to renumber . . . ; to consolidate and
renumber . . . ; to renumber and amend . . . ; to consolidate, renumber and

amend . .. toamend . .. ;torepeal andrecreale . ..;and lo create ... of the

......................

......................

[NoTE: See section 4.02 (2) (br), Drafting Manual, for specific order of
standard phrases.]

Analysis by the Legislative Reference Bureau

D0 — G
If titles are needed in the analysis, in the component bar:
For the main heading, execute: .............. create — anal: — title: - head
For the subheading, execute; ................ create — anal; — title; — sub
For the sub~subheading, execute; ............ create — anal: — title: — sub-sub
For the analysis text, in the component bar:
For the text paragraph, execute: ............. create — anal; -» text
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The people of the state of Wisconsin, represented in senate and assem-

bly, do enact as follows:
ﬂ\j (? gﬂ' “r [;

!/‘""C:/ul) ?
. Trev: 8/31/04 2005DF02(fm)]
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